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>> Hello everyone. Good afternoon to you all. I am delighted to be here with you all today for the 

Alliance for Immigrant Survivors webinar on updates on asylum policy and its impacts. Our presenters 

are Archi Pyati and Anne Dutton. Welcome to you both.  

    I just want you to remember that this is a webinar about policy updates, so it's not about individual 

cases or asylum one on one, but we will provide resources to you at the end of the webinar for those 

types of cases. Also, for logistics, please use the chat box for any reason whatsoever. If you can't 

hear us, if you'd like us to repeat something, a question on the content, we will try to get to as many 

questions as possible in our time together. But if we, unfortunately, don't get to yours, then if you have 

anything that you would like to follow up with us on, then please do reach out to us at 

info@immigrantsurvivors.org.  

    Lastly, as you can see in the chat box already, we do have captioning available for this webinar 

so that you can click on the link and open up the window for GoToWebinar, and also for the 

captioning service, so you can have that simultaneously during the course of today's presentation.  

    And lastly, a reminder that this webinar is for information purposes only, and not for media 

attribution. And now I would like to turn things over to Archi.  

   >> ARCHI PYATI: Thank you so much, my name is Archi, and I work at the -- and we operate out 

of five locations across the country, and also do policy advocacy out of our national office. And Anne, 

would you like to introduce your organization?  

   >> ANNE DUTTON: Sure. I'm here with CGRS, a nonprofit based in San Francisco, dedicated to 

advancing protects for refugees. We engage in policy advocacy, and we provide technical assistance 

to attorneys representing asylum seekers around the country.  

   >> ARCHI PYATI: Excellent. We are assisted here on this webinar by Yein. Please advance to the 

next slide. Thank you.  

    Let's talk about our goals. We are here today to define, first, really briefly the mission and the 

goals for the alliance for immigrant survivors, AIS. So, we would like to give you a little information 

about who we are. We'll go over recent policy changes that impact survivors of violence seeking 

asylum. This is not an asylum 101 training. For now we wanted to give you a breaking news update 

on some policy changes. We'll be able to answer more specific questions via e mail or in the question 

box as we go along.  



 

    We'd also like to give you an update on some current litigation to protect asylum for survivors, 

and offer a few tips on supporting survivors seeking asylum. I'll cover the policy updates and the 

litigation updates, and we'll be happy to take your questions at the end. Next slide, please?  

    Against, Alliance for Immigrant Survivors, I wanted to highlight with this slide that there are four 

co-chair organizations. They are API-GBV, Asista, Casa de Esperanza, and the Tahirih Justice 

Center.  

    We co-chair the four organizations I mentioned a minute ago, we're the co-chairs of the national 

task force to end sexual and domestic violence. The NTF is really comprised of hundreds of domestic 

violence and sexual assault advocacy organizations from around the country. The NTF leads policy 

advocacy as well in DC on federal issues, but also around the country on state issues and other 

things. There's a steering committee of the NTF made up of a few dozen organizations, and within 

that, there's an immigration subcommittee. So, for those of you who have questions, further questions 

about immigration issues related to survivors in particular, or immigrant survivors and their rights, the 

AIS e mail address, which you'll see at the end of this slide presentation, and that Cecelia announced 

is your go to source for information.  

    Our work at AIS is really focused on building a network of advocates. Our goal is to provide that 

network with tools and resources. We want to be sure that all AIS members know about the effects of 

immigration policies on survivors' ability to access protections and services. We also are looking at 

immigration related policies and trying to figure out what the impact might be. Sometimes it's not 

entirely clear when we look at immigration related policies, you know, well, that might affect 

immigrants in one way or another, but how is that specifically going to impact survivors? So we spend 

a good bit of time doing that analysis. We also look at laws and policies that impact survivors more 

generally, and see how that impacts immigrant survivors in particular.  

    And finally, we use communication strategies to try to positively influence the public narrative 

about survivors and immigrant survivors in particular.  

    So, today we're -- now that you know a little bit about AIS, AIS together decided that it felt like 

time for us to do a webinar in particular on recent asylum policy changes. Many of you have joined 

today, which tells us that we weren't wrong. It is a good time to be talking about asylum. We've seen 

in the news now for a couple years just, you know, a barrage of reporting of all types, of all sorts, on 

TV, in movies, in documentaries. Also in what's going on every single day in the headlines, you 

know? Everyone seems to be talking about immigration, talking about the border, and talking about 



 

asylum. But, you know, we know that as advocates for survivors of gender-based violence, you are in 

particular looking for information about not what's just in the news and what everybody is buzzing 

about, but really what are the actual changes afoot so that you can do your work to support survivors 

in your day to day practice and have the information at your fingertips. Again, we're happy to take 

questions in the chat box, and we'll be trying to answer those throughout, as well as at the end. And 

you can reach out to us individually with specific questions.  

    Now, I wanted to use this slide, which is actually a graphic that was created by the Department of 

Homeland Security, just to share a little bit with you about what asylum is and where it fits in. There 

are a number of different pathways to immigration status that victims of gender-based violence might 

be eligible for under United States law. You can see they are the T visa, VAWA, U visa, something 

called continued presence, the SIJS, which is special immigrant juvenile status and asylum. We will 

continue to do education through webinars and other things On all of these remedies, so you are very 

familiar with how somebody can qualify for these types of relief, and what happens if they do qualify, 

but aren't able to get it, how to advocate for them themselves, and how you can help advocate for 

them and that type of thing. But today we're going to focus on asylum. I wanted to bring sure to bring 

to everyone's attention that asylum is a legal form of relief. It is prescribed under the law. Actually, the 

definition of who qualifies for asylum comes from international law. In fact, right after World War II, 

after the holocaust, the United States was part of drafting an international treaty that defined who a 

refugee is. The United States took that and dropped it into our domestic immigration law, and decided 

we would use that definition to mean you were a refugee if you were requesting that outside of the 

United States. If you're in the United States and you're asking for protection, you can apply for what's 

called asylum. It's the same definition in the statute, but we'll explain a little more today how -- what 

exactly applying for asylum looks like and how it's changing.  

    But some of the basic elements, just so you know, are that if you are to -- if you are applying for 

asylum, what you're trying to convince your adjudicator, who could be Department of Homeland 

Security or an immigration judge, you're trying to convince them that you meet the definition of a 

refugee, which includes that you have to be outside of your country of your nationality. You have to 

fear persecution, and you have to fear persecution that is going to happen to you or has happened to 

you on account of your race, religion, political opinion, nationality, or social group. And what those 

things actually mean and how they get applied is a matter of, you know, legal practice. It's been 

developed over many years now through litigation, and we're not going to get into the details of what 

those mean today. That persecution has to have been perpetrated or you're afraid it's going to be 

perpetrated by your government or by somebody the government cannot or will not control.  



 

    So you hear that I didn't mention gender when I named these five grounds. Gender-based claims 

have been made for many, many years now, for over 20 years, and gender-based claims have been 

made based on many different factors, including social group, political opinion, religion. We'll learn 

more from Anne in just a few minutes about eligibility, and what that looks like and how it's been 

changing. I want to be sure that everyone knows that this is a legal process, coming to the United 

States and asking for asylum. As you can see, the Department of Homeland Security has it on its 

website. It is completely legal to come here and ask for asylum. There is a very clear set of 

regulations, there's statute. And there's also a long history of case law that helps us know who 

qualifies and who might not. It's constantly evolving, and we'll talk more about that.  

    So, I would like to touch, just for a minute, on asylum policy in recent history. I only have one 

slide, but obviously I'm talking about many, many years, so it is severely reduced. What I wanted to 

give you a sense of is what's hot, what's in the news, what the recent policy changes are reacting to 

is migration, really specifically talking about migration from central America to the United States, and 

people asking for protection from central America. That migration pattern is not brand new. You'll hear 

words like "crisis" used, but it has been predictable for many years, and it has been ongoing. Since 

about 2011, we have seen a very steady increase, little by little -- at times it has actually dropped and 

other times increased more than that, but generally it has been a steady increase since then.  The 

reason for that steady increase has been really since the 1970s, you know, the total number of border 

crossers now is really at some of its lowest numbers since the 1970s, but the steady increase since 

2011 is related to central American women and children and families in particular migrating here. It's 

not as much single individuals as it is families, women, and children coming to the United States, 

because parents are trying very hard to protect their children. Women are fleeing sexual assault and 

domestic violence. Members of the LGBT community are fleeing harassment, persecution, attacks, 

and a lot of this has to do with the fact that some central American countries are among, right now, 

the most dangerous in the world, especially when it comes to gender-based violence. Now, why are 

they the most dangerous in the world? It really has to do with structural and governmental problems 

that have left vulnerable groups more susceptible to unchecked violence that has made it very 

dangerous to be a girl, be a woman, be a young person, and to be able to protect yourself in that 

environment. And so, again, very predictably, people trying to save their lives have come to the 

United States border, migrating hundreds of miles, often on foot, to try to get to safety. So, that's what 

we have seen. As the Obama administration saw these increased numbers, especially peeking 

around 2014, their response was many fold, and I have only listed a few examples here. But there 

was a change in the credible fear screening standard. That's the standard that's applied in a 



 

screening interview that happens at the border. The initiation of long term family detention, which was 

stated as a deterrence mechanism, trying to keep families from coming to the U.S. by promising them 

long jail terms in the United States, as families and putting kids in jail. There were children being held 

in what were called temporary shelters, but really were camps on military bases.  So the situation 

was pretty dire even under the Obama administration. By the end of the administration, some of the 

responses had somewhat improved. Some new programs had been started like a family case 

management system. Some shelters had been put in place, and the department of health and human 

services was given additional resources to help look after children -- unaccompanied children, in 

particular, who were crossing the border. Some things were becoming more humane towards the end 

of that administration, but rest assured that nothing was perfect, and we do not -- I do not, in 

particular, look back at that time with rose colored glasses.  

    Fast forward, however, to the election at the end of 2016 and the new administration that came 

into power in 2017, and we see a very different picture. So, we had some real return to normal 

migration flows, and yet we start hearing pretty serious language about how we have a migration 

crisis and a border crisis. We also hear, we also see pretty rapid fire, even in the first six months of 

the Trump administration, numbers went down, we saw significant changes in policy. Some executive 

orders came out. We also saw cancellation of humanitarian programs like the family case 

management system. We saw an increase in detention and deportation of families, individuals, even 

people with pending cases, not necessarily asylum cases, but pending cases of different times. We 

saw the zero- tolerance policy you may remember from the spring of 2018, come into effect where 

border crossers of any type, even if they expressed a fear of return and were interested in applying 

for asylum were being criminally prosecuted. It is possible to prosecute asylum seekers and 

prosecute border crossers, but typically in our history, every administration whether Republican or 

Democrat, had looked at the actual risk and the actual benefit of prosecuting as well as the financial 

costs to taxpayers and the drain on resources that it presents for prosecutors who need to be really 

prosecuting violent crime and prosecuting crime that is a threat to us. Prior administrations had 

decided not to put federal prosecution resources into prosecuting asylum seekers for crossing the 

border. And yet, in this administration in the spring of last year, we saw the initiation of the zero-

tolerance policy. One of the things that led to, in addition to the increase in detention, was the practice 

of family separation. Family separation meant that mothers and their children were separated, fathers 

and their children were separated. Entire joint family units were being pulled apart. And you know, we 

still don't even really know what the complete number of families were who were separated. There 

were some numbers offered in the beginning. It appeared after a while that tracking had not been 



 

complete. And later we learned that many families were separated, but because of the background or 

the status of the parents and the children, the separation had not been tracked adequately. So, as an 

example, one of Tahirih's climates out of the Atlanta office, a client came to the United States to ask 

for asylum and protection at the border. She was detained, Vilma, the mother, and was prosecuted. 

She suffered severe abuse in her home country. We have much about her story on our website. I 

don't need to take time with that now. But suffice it to say, her abuse was severe, and she certainly, 

we believe, has a credible claim for asylum. She wanted to apply and expressed her desire to apply, 

was prosecuted and detained and separated from her daughter. She was taken -- her young daughter 

was taken away from her, Vilma was moved to Georgia. Her daughter was kept in Arizona. They had 

very little ability to communicate with each other. When national outcry got involved, press got 

involved, everyone was activated over the summer to try to get families reunited. Many families were 

being reunited and after litigation, a court ordered the administration to reunite families, Vilma was 

actually taken from her detention center in Georgia to reunite with her daughter, but officials realized 

that her daughter was actually a U.S. citizen, because she had been born here on one of Vilma's prior 

trips to the United States. After being born here, she was a United States citizen, so her daughter had 

been actually taken to foster care and not into DHS custody. So, that family separation, then, didn't 

fall under the legal case, and so DHS would not reunite Vilma with her child. There are many cases 

out there where DHS is not tracking the children separated from the parents in the same way. And so 

we're very worried and concerned at additional moms and children who have been separated. 

Thankfully after a sustained campaign by organizations like yours and by many other advocates 

across the country reporting in the media, and other litigation like a habeas petition, Vilma was finally 

released, and this is a picture of her reuniting with her daughter a few weeks ago. Next slide, please.  

    Another part of the recent policy changes that I thought was worth sharing with you, and making 

sure there's clarity on is this idea of caravans or a caravan that was moving in the fall through Mexico, 

coming from central America. And again now, this word caravan has resurfaced. Sometimes in order 

to make the very perilous journey, where vulnerabilities abound for families and children, traffickers 

can take advantage. It's a very dangerous journey. Families and individuals will come together and try 

to journey together. Even when they are traveling in groups, small or large, for protection and safety 

and to stay organized and to be a community, they don't necessarily present a different kind of risk. 

And they don't necessarily present different numbers in terms of overall migration numbers or 

patterns. They are simply -- they simply may be staying together due to a need to stay safe. This is 

what we saw in the fall. You may remember that there was significant rhetoric coming from the 

administration, some of it getting reported and amplified by media about danger and dangerousness 



 

and threats of the traveling group of immigrants, of migrants. Also about who might be, what types of 

people, categorizing people who might be traveling together as if we should be afraid of them, as if 

they were traveling in mobs. And this was very dangerous for us as a society, as a nation, and the 

American public, but also very dangerous for immigrants in the United States who have already been 

living, in many cases, in a climate of fear since the executive orders and since this administration 

came into power in 2018.  

    So that climate of fear can have a very significant impact on survivors in particular, survivors of 

violence living in our communities who need to feel comfortable calling 911 to be able to get 

protection. When rhetoric like this, whether it's about immigrants in the United States or immigrants 

traveling to the United States to get protection can be very dangerous for them as they seek 

protection. They may not call 911; they may not get to safety. And you know, they and their children 

may be left in abusive situations because abusers know if the victim is too afraid to call 911, then they 

can continue their acts with impunity.  

    So we as AIS, as providers of services, and as advocates for immigrant survivors here in the 

United States, we're concerned about this rhetoric partly because of the policy implications it ended 

up having at the border, but also because of our concern for immigrants and immigrant survivors in 

approximate particular already living in the United States. So, talking about that -- those groups 

traveling to the United States in the late fall, a few notes here. You know, some of the reaction 

seemed really out of step and unnecessary for the families who were coming here. What ended up 

happening was that many of the ports of entry at the southern border closed, and if they weren't 

closed, a new practice called metering began, where only a few asylum seekers or individuals who 

wished to ask about their rights and ask about their ability to claim asylum were allowed to come to 

the port of entry per day. And that practice means that people are waiting for a very long time, and the 

conditions in which they're waiting may not be healthy or safe. So, you can see here in this picture, 

this is an aerial view of a sort of make shift tent city that was put up in a stadium in Tijuana where 

many were encamped in order to wait for their opportunity to speak with U.S. officials. Volunteers 

were there to help from both the Mexican and American side, American attorneys and advocates 

were traveling down there to provide information, including Tahirih attorneys. What we saw and 

learned were really awful. We saw very, you know, the heavy rains and waters would flood. The 

sanitation was not good. People were coughing and becoming sick. We know about mothers and 

children who were afraid of armed guards there. These were trauma survivors who had experienced 

violence, and it's not healthy for their mental health for them to be around that kind of potential 

violence. We encountered one woman who fled her abuser and come to a waiting facility, but then 



 

come to wait at the border to ask for asylum, but actually she was located by a family member of her 

abuser and was actually assaulted while waiting to cross the border.  So we know -- and she was 

central American -- had made the perilous journey so many miles to come to safety only to find that 

she couldn't flee and couldn't get protection quickly enough. This is to say, you know, that the fall 

reaction to the, quote unquote, caravan was definitely inadequate and advocates like Tahirih were 

very upset.  

    We saw something called the asylum ban come into effect or actually be announced. It was a 

proclamation and proposed rule. It would have prevented anyone crossing the border between ports 

of entry from being eligible for asylum at all, removing the opportunity simply based on where they 

crossed. Ports of entry were being closed on and off and entry was metered. Logically there was not 

much other choice for an individual or family that felt the need to come across to safety. It could 

impact about 70,000 people a year. Thankfully litigation was filed quickly in a California federal court, 

and put a stop to it. The attempted end run around that by the administration did not succeed in front 

of the supreme court. The proposed rule that was filed was open for public comments until early 

January. Hundreds of groups filed. Just a plug for those of you who may be asking yourself what can 

we do? Often when these kinds of public rules are issued or proposed rules are issued, the public has 

opportunity for comment. We at AIS and at Tahirih, but specifically AIS, sent out action alerts inviting 

you to file comments. And we create model comments that you can use as a basis to create your own 

comment. Filing those comments can be very advantageous. For now, the asylum ban is on hold.  

    Let me go to the next slide, please. I'm coming close to the end of my portion. Just for those of 

you who are eager to hear more about the landscape at the moment, and will be up in a few 

moments, I would like to turn it over to Anne so she has time to explain. Although the asylum ban is 

on hold, we have a new policy now for just a few days that was announced just recently, just last 

week called remain in Mexico. That's what advocates are calling it. It requires that all asylum seekers 

remain in Mexico while their claims are pending. There are a number of questions yet unanswered 

about it. How will hearings be conducted? How will people on the other side in Mexico be able to 

access legal counsel? We're making some pretty likely assumptions about what the problems with 

this are, and in addition to just being clearly not in line with what was envisioned by the international 

treaty that I mentioned at the beginning that requires us to provide an opportunity for individuals to 

seek safe haven here, it clearly violates that. It also, you know, we think, goes against a number of 

other domestic legal provisions that should allow people to apply for asylum in this country, not to 

mention the constitution and the idea of due process. Victims in Mexico may not be able to get legal 

counsel gender-based claims are a particular area of law and it's difficult to advise in the beginning. 



 

Mental health care and support not only for the healing of the individual or the family, which we know 

is so incredibly important for trauma survivors, but also the asylum process demands a lot of 

interviewing. You have to create declarations and written testimony. You also have to testify in 

person. So, having the support of a mental health care provider can be absolutely critical to being 

able to make your case. It also can help provide evidence in your case. Safe and sanitary living 

conditions, not only because we all deserve that, but also because if a person is distracted from 

presenting their story by worrying about whether they are safe or whether they can live -- provide a 

safe and clean environment for their child or themselves or their sick, it's very hard in those situations 

to effectively present their case for asylum. Obviously evidence and witnesses and other documents 

can be difficult to glean while you're waiting in a facility that doesn't have good access to phones, 

internet, to lawyers, and that type of thing. We don't know that of court hearings -- if they will be 

telephonic, video, or in purpose. As an attorney who has represented many and interviewed 

hundreds, I can promise you that it's hard to imagine a trauma survivor, a survivor of gender-based 

violence being able to effectively make her case if she doesn't have access to these things. It's going 

to be very, very hard for her.  

    In addition to remain in Mexico, we all have heard in the news talk of this wall. The only reason to 

talk about it here in addition to the fact that you know, we all may have our own opinions about the 

wall and about whether it's a useful or necessary or even desired feature of our immigration policy, I 

think we're concerned about what it might mean for survivors of violence who are trying to come to 

this country in addition to remain in Mexico and these other policies, which we hope will be litigated 

and we hope will be stopped and stalled. We are concerned that a physical wall could present similar 

obstacles to survivors of violence who should truly have access under international and domestic law 

to protection here in the United States. Just to say that many times when I have spoken with other 

advocates, with members, lawmakers, members of congress, or members of the media, one thing I'm 

asked often is what do I think about the wall and do I think it will really be built? What always sticks 

with me is that I'm very concerned that with or without the physical wall, the administration is really 

building a wall through its policies as we've heard, and combining that with a series of legal decisions 

that really amount to a wall that attempts to keep, in particular, survivors of violence, who make up 

the majority of central Americans coming to this country out and keep them from getting the 

protection that they're legally entitled to.  

    With that, let me stop and turn the majority of the rest of the presentation over to Anne who will 

talk to us about litigation. Anne?  



 

   >> ANNE DUTTON: Thanks so much. That was an incredibly helpful review of the policy 

landscape. If we can go to the next slide, please.  

    As Archi mentioned, I will cover a litigation update covering two pieces that we are involved in 

that impact asylum protections for survivors of violence. The first is matter of A-B, the second is 

Grace v. Whittaker.  

    So for those of you who work regularly in the immigration field, you are probably overly familiar 

with matter A-B at this point, but given we have a more diverse audience, I want to give a general 

overview for those newer to the field. The matter of AB concerns the case of a woman who is from El 

Salvador, who experienced violence at the hands of her husband. The violence continued after she 

continued to divorce him, and is a story that many of us are familiar with of really horrific abuses. Ms. 

AB came to the United States to seek asylum, and she was -- she appeared in front of the Charlotte 

immigration court to present her claim for asylum where she was designed by immigration judge 

Couch who has one of the highest asylum denial rates in the country. After the immigration judge 

denied her case, she appealed to the board of immigration appeals, where a panel granted her case 

and sent it back to immigration judge Couch and asked him to enter a grant of asylum for Ms. AB. 

Instead of doing that, judge Couch tried to send her case back up to the BIA. While the case was in 

procedural limbo waiting to be either rejected or heard by the BIA, Attorney General Sessions himself 

intervened in her case and took it up on review. This is a kind of unique power that the Attorney 

General has in the immigration court system, which is that he can intervene in any case that he would 

like to that's before the board of immigration appeals. He used this power on Ms. AB's case, and then 

issued basically a briefing schedule asking advocates to brief questions regarding asylum eligibility 

that impacted her case. She was represented by my organization and two others.  

    So after briefing the case, the Attorney General, unsurprisingly, issued a negative decision. So, in 

June, he issued the decision called matter of AB, and there's two principle holdings from the Attorney 

General's decision that I want to talk about today. The first is that he used Ms. AB's case to overrule a 

previous board of immigration appeals case called Matter of ARCG. That was particularly important 

for immigrant survivors because it was one of the first precedential decisions from the board of 

immigration appeals recognizing that domestic violence may be a basis for asylum protection. So, the 

Attorney General, on review in the case matter of AB said that the case matter of ARCG wasn't worth 

maintaining its precedential value, because it lacked rigorous analysis. So, he vacated matter of 

ARCG over the objections of actually both parties. So, CGRS argued that in the briefing before the 

Attorney General that he should not do this. And actually, the government argued in their briefing 



 

before the Attorney General that he should not do this, and that asylum protections should be 

maintained for survivors of violence. And there is significant amicus support that ARCG should not be 

overturned, including from Tahirih, Archi's organization. So, despite this, he overruled matter of 

ARCG. The second thing that Attorney General did was reversed the grant of asylum to Ms. AB 

herself. So, he discussed her particular case and found that she did not merit asylum due to what he 

perceived as errors in the board's application in its standard of review. He basically, he said that she 

was -- should not qualify for asylum protection.  

    In addition to the -- those two substantive holdings, the Attorney General used AB as an 

opportunity to issue some sweeping rhetoric about the viability of domestic violence and gang-based 

violence claims at large. There was a lot in the decision we would call commentary on issues that 

weren't before the Attorney General, but that he wanted to write about anyway. So, among these 

things, there's a lot of statements saying that in general, he doesn't believe that domestic violence 

should be a basis for asylum. He doesn't believe that gang claims should be a basis for asylum. And 

he also had several comments about elements of the refugee definition itself and what people needed 

to prove to gain asylum in the United States. So, three that I will highlight, because we will be talking 

about them later, in matter of AB, he had language about the state protection element. So, this 

element requires asylum seekers to show that the government of their country of origin is either 

unable or unwilling to protect them unless they need to be in the United States to find safety, because 

it's effectively not an option to go to their own government and ask for protection.  So they are unable 

or unwilling to protect test has been the standard for decades.  In matter of AB, the Attorney General 

issued language that appears to elevate the standard to require that a government in the country of 

origin be completely helpless to protect the person from the violence, which just by the plain language 

is clearly an attempt to heighten the standard of what people would need to show in order to receive 

protection.  

    So that was one of the discreet pieces that he addressed in matter of AB. The second that I'll 

touch on is the nexus standard. And so for the nexus standard, as Archi gave us an overview earlier, 

nexus speaks to the fact that in order to receive asylum protection, you need to be targeted because 

of a particular characteristic that you have, and so the nexus is the "on account of" requirement. This 

is basically you weren't just a victim of random crime or general violence, but that you were targeted 

for a particular reason. And so it's a critical piece of the asylum definition, and the Attorney General in 

matter of AB issued language that suggested that as is often the case in domestic violence asylum 

claims, there's a personal relationship that exists between the persecutor and the victim, and he, in 

matter of AB, suggested that when the persecution or domestic violence occurs within the context of 



 

a personal relationship, that should defeat a finding of nexus, or rather that the reason that the reason 

that domestic violence occurs is because of a personal dispute, and that it's not sufficiently targeted 

or on account of a protected characteristic to qualify for asylum. This is obviously flawed in many 

respects, including that it fundamentally misunderstanding domestic, and advocates saw this as an 

opportunity to move back in time to where domestic was considered a private issue and not anything 

more than a personal dispute.  

    And then the third piece that I'll touch on is the particular social group ground. And so as Archi 

mentioned earlier, in order to receive asylum protection, you have to face persecution on account of 

your race, religion, nationality, political opinion, or your membership in a particular social group. Many 

domestic violence assume -- people who are seeking asylum based on domestic violence do that 

based on the last ground, the particular social group ground. It's not clear from the name of it what 

that actually means, so people formulate different articulations of groups they belong to and present 

that as reasons they are being targeted for harm in their home country. So, for people fleeing 

domestic, the group is often articulated as women from a particular country who are in a relationship 

that they're unable to leave. And so the Attorney General had a lot of commentary in matter of AB 

about the propriety of that group and argued that it was not a suitable one on which an asylum claim 

could be based.  

    So to kind of summarize that, because that's a lot, there was sweeping rhetoric suggesting that 

domestic and gang claims should not be reasons for asylum. In particular, the state protection 

requirement, the nexus requirement, and the definition of particular social group.  

    However, as a technical matter, when you read matter of AB, the Attorney General did not 

categorically foreclose domestic violence claims or gang claims. He does acknowledge the long-

standing principle that asylum claims must be assessed on a case by case basis based on the facts 

in front of the adjudicator at that time. He could not categorically state that domestic or gang claims 

will never be a basis for asylum, but the way the decision is framed really shows that he's using the 

decision to pressure adjudicators into categorically prejudging and rejecting these types of claims.  

    What you see on the slide are important things to keep in mind for practitioners who are 

representing the asylum seekers, which is basically to not give into the rhetoric of matter of A-B, and 

to be clear in pointing out to adjudicators that, you know, all of the things that matter if A-B does not 

do, despite the fact that it does have this unhelpful and harmful rhetoric.  



 

    And so, along those lines, up on this slide we have some observations from CGRS regarding the 

impact of the matter of A-B decision. So, attorneys, as I mentioned at the beginning, CGRS offers 

technical assistance to attorneys for asylum seekers, and we ask attorneys to report back outcomes 

to us when they know what happened in their case. This is a look at what has happened in the five 

months since matter of A-B was offered on June 12, but this is not a scientific sampling. These are 

just the cases reported to us, and that is a random grouping. But I think these do illustrate the point 

that even with matter of A-B in place, these claims are not impossible to win. It's clear that matter of 

A-B has had a negative impact on the grant rates for central Americans, and human rights first put out 

a very helpful and stark info graphic illustrating the impact that matter of A-B has had on central 

American claims. But as you can see with strong and zealous representation, people are still winning 

these claims, and you can see at the bottom, the jurisdictions that these particular grants came from. 

So, it is a spread across the country.  

    And again, this is the same slide, but just speaking specifically to the immigration courts. And so, 

again, you know, the point of this really is these claims are not impossible to win after Matter of A-B, 

and you can see, again, the jurisdictions on the bottom, and they are coming from a good spread 

across the country.  

    And I will, after showing that, just put in a little plug that we do continue to track case outcomes.  

So if you are a practitioner representing someone before the asylum office or the immigration courts, 

please send us outcomes. And then we are also actively looking for cases to get involved in as a 

vehicle to continue challenging Matter of A-B. So, if you have a case that's going up before the BIA or 

Federal Court of Appeals that you think would be a good vehicle to challenge the case, you can use 

our reported outcome case or use the e mail address on the screen.  

    And I've kind of touched on these already, but some general take-aways from those of you who 

are representing people on a daily basis, I will say this is not very detailed. If you haven't already 

received our practice advisory, you can submit a request at the address that you see on the screen, 

and it goes into significantly more detail about the decision, and our suggestions on ways to continue 

fighting these claims after Matter of A-B. But key take-aways is first, always demanding the record 

specific analysis and demanding that each case be assessed on its own facts and record, and it's 

inconsistent with asylum law to say the record on this case wasn't good enough and it was denied, so 

I'm also going to deny your case.  The law is very clear, despite the Attorney General's rhetoric in 

Matter of A-B, suggesting that all claims of a certain type should fall.  



 

    The second is to remember to consider all relevant protected grounds. Particular social group 

was a go to for domestic claims in large part because of Matter of A R C G was granted on basis of 

particular social group. So, we're encouraging practitioners to be creative, and think that the political 

opinion piece has a lot of options for practitioners representing people in this current climate.  

    And then the final piece is to not get discouraged if you do lose in front of the initial adjudicator, 

and to make sure that you have a strong record on appeal, because we do see cases getting 

overturned on appeal. And it's helpful if you have a fully fleshed out record.  

    In one moment, we will move on to talk about Grace v. Whittaker, and I have suggestions with 

respect to litigation that can help practitioners frame domestic asylum claims moving forward.  

    And before we move to Grace, I just wanted to give a quick update on the current status of Ms. A-

B's case. Attorney General Sessions remanded the case back to immigration judge Couch, back to 

the Charlotte court. Immigration judge Couch asked CGRS to brief after matter of A-B, so we along 

with the Lopez law firm briefed her continued eligibility for asylum and explained a lot of what we said 

here. The fact that A-B says this doesn't mean that it should be closed. We wanted to further explain 

to the judge where she continued to merit asylum, and to make sure that she had the fullest possible 

record for appeal. And we filed a motion for recusal against judge couch based on his prejudgment of 

claims of domestic survivors from the northern triangle, and based on his unprofessional conduct 

when he denied asylum that Ms. A-B received from the board and refused to enter it.  

    We have those three filings, and on October 10 of last fall, judge couch again denied asylum, so 

the current status of Ms. A-B's case that we are waiting to hear the case on appeal. We have not yet 

received a briefing schedule, so we are just waiting but ready to keep fighting her case.  

    So, in addition to tracking outcomes and working on challenges to Matter of A-B, both within Ms. 

A-B's own case and others, we are also attacking through affirmative litigation. This will bring us to 

Grace v. Whittaker.  

    Grace v.. Whittaker is litigated by CGRS and ALCU. And the case is brought on behalf of 12 

asylum seekers who received negative credible fear interviews under the standards outlined in Matter 

of A-B. For those of you not that familiar with asylum law, a credible fear is the first step in -- or often 

the first step in asylum cases. It is not always the case, but for those apprehended at or near the 

border, they have to pass an initial screening interview where an asylum officer assesses where they 

may have a claim for protection in the United States before they're allowed to do a full presentation of 

their case before an immigration judge. It's really the first -- it's the point of access to the U.S. asylum 



 

system. So, our case in Grace v. Whittaker challenges the application of Matter of A-B and related 

USCIS documents, based on the fact that it unlawfully raises the standard and thus prevents people 

from accessing the asylum system when they should be entitled to do so.  

    So the USCIS policy memorandum number that we challenged is just a document from USCIS 

that explains what Matter of A-B is and provides guidance for asylum offers how they should 

determine and implement Matter of A-B. So, it reiterates a lot of the content and describes specifically 

how it should be used in credible fear and full asylum office interviews.  

    And the reason that Grace v. Whittaker is limited to credible fear, is not because we want to 

challenge it elsewhere is because of the statute under which we brought the suit requires that it's 

limited to this initial screening interview. While Grace v. Whittaker doesn't challenge Matter of A-B, 

which is what it should say on that slide, I'm realizing, does not challenge Matter of A-B in context of 

full removal, the decision can still be helpful to advocates representing people in removal 

proceedings, and we'll talk about suggestions if interest that in a couple of slides.  

    So just to give an overview of what the Grace case was all about, Grace argues that several 

aspects of Matter of A-B and the accompanying USCIS memoranda violate the INA and the APA, 

which is a more technical statute that really addresses how the government needs to make decisions. 

So, we addressed or Grace argued against, first of all, the presumption established by Matter of A-B 

that domestic and gang claims should not merit asylum protection. So, we argued in Grace that this 

violates the fact intensive analysis required by asylum law. We also challenged the heightened 

standard for state protection that I had referenced earlier, saying that Matter of A-B unlawfully 

changed the standard to require an applicant to show that their government was completely helpless 

to protect them. We challenged the Matter of A-B articulation on particular social groups that are often 

raised by asylum seekers fleeing domestic, and so part of -- it's a pretty technical part, but basically in 

Matter of A-B, the Attorney General had cast doubt on social groups framed as women from X 

country in relationships they are unable to leave, saying they are a group defined by their persecution 

and would thus be impermissible under asylum law. We also challenged the Attorney General's nexus 

standard articulated in Matter of A-B, saying that his suggestion that because there's a personal 

relationship between the persecutor and victim means that asylum cannot be granted is in violation of 

the long standing nexus standard which allows for mixed motives nexus, which would allow that there 

may have been a personal relationship between the persecutor and the victim, but that doesn't 

automatically defeat us showing that they were targeted on account of a protected characteristic in 

addition to the personal relationship. And so mixed motive nexus acknowledges that there can be 



 

multiple reasons why someone is targeted for harm, and as long as one of them is one of the five 

protected characteristics, it's a viable claim for asylum.  

    In addition to these four challenges that you can see on your screen, we also challenged some 

portions of the USCIS policy memo that talked about procedure elements at the credible fear stage, 

but I'm not going to go into that. For this group, probably the more relevant portions are those on the 

screen. Next slide, please.  

    So we did all the briefing earlier this fall. And then received a decision on December 19th. And 

happily, the court agreed with us that several aspects of Matter of A-B and the USCIS policy memo 

do violate the immigration and nationality act and the APA.  

    And so, going back to those -- the four claims that I had just talked through, the court agreed with 

us on the first three and said that Matter of A-B unlawfully attempts to establish this general rule 

against domestic and gang claims. It found that the heightened standard requiring complete 

helplessness is an unlawful change to the definition. And it found that the Attorney General's views on 

social groups unable to leave, which is a common formulation for domestic claims that his 

articulations on that were inconsistent with long standing asylum standards as well. On the nexus 

argument we raised on personal relationships, the court found that Matter of A-B when read properly 

does not violate the mixed motive standard. It does adhere to this proper nexus standard, but in doing 

so, the court hopefully reaffirmed that a personal relationship does not preclude meeting the nexus 

requirement under the proper asylum standard. There is helpful language in there in the decision if 

people are running into adjudicators suggesting that under matter of AB, a personal relationship 

should preclude a finding of nexus. There's good language in the decision saying, no, that's not true. 

And that it's -- that Matter of A-B has a very limited nexus portion.  

    And so, in addition to finding these policies generally unlawful, the remedy that the court entered 

in December was a permanent injunction that prohibits the government from relying on the unlawful 

aspects on Matter of A-B and the USCIS policy memo in future credible fear processes. So, a 

permanent injunction, for those of you who aren't attorneys, is a court order that prohibits the 

government from taking a certain action. So, in this case, what that actually looks like is when 

conducting credible fear interviews, this initial screening interview at the border, asylum officers are 

not allowed to deny claims based on the parts of Matter of A-B and the policy memo that were 

declared unlawful. So, for example, under the permanent injunction, an asylum officer can't deny 

someone during their credible fear interview, simply because it is a domestic claim or simply because 

it is a gang claim. They can't rely on the general rule or general presumption to deny claims. They 



 

also can't say I don't think that your government is completely helpless to protect you, because that is 

one of the provisions that isn't joined under the court's order. So, in addition to the permanent 

injunction, the court required the government to issue updated guidance to people involved in the 

credible fear process, and we will talk about that more on the next slide.  

    So, after the decision came out, the government immediately filed a motion to stay the injunction, 

pending appeal, which is basically a request to allow adjudicators to continue relying on the unlawful 

provisions of Matter of A-B while the case is on appeal. Happily, this was denied by the court earlier 

this week on January 25th. So, the current status is that the injunction remains in place and is in 

effect. After the decision came out, the government also complied with the court's order to issue 

updated guidance, and so USCIS issued a redacted version of its original policy memo that we 

challenged, and it's very straightforward. It's the original memo with the portions that were declared 

unlawful by the court redacted. So, that is now the guidance that adjudicators are to be using when 

conducting credible fear interviews.  

    The immigration courts also issued guidance confirming that immigration judges conducting 

credible fear reviews are also bound to follow the provisions of the Grace decision. So, for people 

who do not get -- who fail their credible fear in front of an asylum officer, there is a limited appeal 

available to ask the immigration court to review the decision. So, when immigration judges are doing 

the limited appeal process, they too have to follow Grace.  

    So, moving forward, the first thing that I would flag is that CGRS and the ACLU are about to 

release a practice advisory on Grace. So, keep your eyes out for that. That will go into a lot of what 

I'm going to talk about here in the next couple of slides in more detail. Generally stated, we have 

some thoughts on how advocates representing people in asylum interviews can use the Grace 

decision to help advance decisions to help people fleeing domestic violence. So, in theory, the 

provisions of matter of A-B, and the USCIS policy memo that were declared unlawful could still be 

used when assessing the full merits of the case. However, the redacted USCIS guidance expressly 

states that it applies to credible fear and the full merits proceedings. So, we suggest to advocates 

who are appearing in front of the asylum office to argue that the redacted policy memo has no 

indication that it should only be applied to credible fear, and to argue that the portions struck down by 

the report in Grace shouldn't be used in a full merits determination either.  

   >> ARCHI PYATI: While you're doing that, we can provide the redacted guidance, is that available 

online already?  



 

   >> ANNE DUTTON: It is. I think we have it posted on our website.  

   >> ARCHI PYATI: Okay. I wanted to follow up with you, if it's on the website, you can check it out 

there, or send it to you on the follow up.  

   >> ANNE DUTTON: And it is publicly available, and we can work to get that out to people.  

    And so the final thing that I'll touch on here before turning it back over to Archi is what Grace can 

mean for people who are in removal proceedings.  So, Grace itself is limited to the credible fear 

process, so it is not binding on immigration judges. However, it is still persuasive authority, and it's a 

very thorough and well-reasoned decision that analyzes these key elements of the refugee definition 

that is just as relevant in both proceedings.  So, I think the Grace opinion can be used as a road map 

for people who are representing asylum seekers in removal proceedings and want to get an idea of 

how to structure these arguments and bring similar challenges to Matter of A-B in context of individual 

removal proceedings. Additionally, the government in the court of litigating Grace made several 

representations about the government's interpretation of Matter of A-B that may be helpful for people 

to cite to in front of immigration judges. For example, the government took the position before the 

court in Grace that A-B should definitely not be read as creating a categorical rule against domestic 

violence or gang claims.  So, if you appear in front of an adjudicator, citing the position itself may be 

helpful in backing up arguments that the decision should not be read that way and even the 

government doesn't think that it should be read that way.  

    You can see on the slide the briefing in the case on the decision is available at that link with the 

ACLU. It's possible that the redacted USCIS guidance are available as well. Again, we are very close 

to releasing our practice advisory. So, if you are interested in getting more details about the case and 

how it can be helpful moving forward, keep your eyes out for that. And with that, I think I will turn it 

back over to Archi.  

   >> ARCHI PYATI: That was so helpful. I work in this space, and I still learned things from you 

during this presentation. If you could take me to the next slide. I always need to say this: Nothing that 

I say here is legal advice. Every individual's case is different and will require different kinds of legal 

gymnastics if you will, so please don't take anything I say here as legal advice for your client or for 

you. I'm really just trying to help us all think together about how we can best support survivors of 

violence who are immigrants trying to figure out a path forward. Let's go ahead to the next slide.  

    So, really, you know, the number one piece of advice one could give in this moment is that it's 

super important to consult attorneys who are working in this space. And so I say asylum attorneys, 



 

meaning immigration attorneys or immigration attorneys with expertise in asylum, because of how 

fast things are moving. And you heard the depth of information that Anne was able to share. Every 

one of those legal arguments that's being made in major national cases could have implications to 

advise for or against an application or tell us how successful an application may be. So, definitely 

consult with attorneys who are trying to keep on top of this rapidly changing area. And I put national 

resources on that list of people you can contact as well. I want to be sure to plug CGIS does provide 

technical assistance not only to track cases that you actively have, but also to ask questions. Our 

contact information is here at the end, Tahirih Justice Center, if you are working with an attorney, and 

you are concerned that your attorney doesn't have enough resources, feel free to invite that attorney 

to connect with us. At the end of this, you will see how to get on the AIS list, and if you do that mailing 

list, you can make sure that we have updates to our newsletter and in other ways to learn more about 

these issues. It's very hard right now with our clients. So, Tahirih right now has a few thousand active 

clients and hundreds who are applying for asylum largely under the rubric that we just learned about 

from Anne of Matter of A-B and Grace and implications of these cases.  

So, we are constantly trying to apply these -- this rapidly changing law to our clients' cases, 

and it's very hard for us more and more hard for us to make promises about timing and outcomes this 

has to do with a number of factors. Obviously how likely is a client to be eligible as it relates to the 

outcome? But also when policies shift so dramatically, we've had clients waiting for years for their 

hearing and their decision, and had their case been heard years ago when they first applied, they 

would have been granted. But because of backlogs at the immigration court level or the Department 

of Homeland Security level, they have been waiting for years and only now are they up for 

adjudication, which means the much harsher standards are being applied. So, we can't really make 

promises, and that makes it harder for us to do our job as lawyers when it comes to working with our 

clients. We have difficulty making assurances regarding timing. The federal government shut down 

has had a very negative impact on many of us in our personal and professional lives, but also has 

had an impact on our clients, because the federal courts including immigration courses were not 

scheduling hearings, so many clients who were scheduled to receive their decisions within the last 

few weeks have been put off indefinitely.  

Keep that in mind when you're working with asylum seekers, especially if you work in a shelter 

or running a family law case for a client, keep in mind that it's going to be very hard for your client to 

feel a sense of stability or even to answer your question, if you're asking her to tell you when is your 

case going to be resolved? What's going on with your lawyer? It may be very hard for your client to 

get information out of her lawyer about what is coming down the pike for her.  



 

    We definitely want any potentially applicants. One of the negative impacts of all the media, I 

would say in the summer of last year about Matter of A-B, it has pros and cons. One of the positive 

impacts was that people learned about the issue and attention was drawn to it. But a negative impact 

is that sometimes the headlines read things that are inaccurate. So, you heard Anne explain, actually 

there is room to apply for asylum, and the decision in Matter of A-B does not preclude people from 

winning. They may lose, but they are not precluded from winning, and that's very important for 

potential asylum applicants who are out in the community reading the newspaper, watching the news 

to know.  

So, if people are coming to you and saying I heard women can no longer get asylum, or I 

heard central Americans are no longer being given asylum, be sure to let them know that some of 

these generalizations are not true, that lawyers and activists and advocates and organizers across 

the country are working very hard to make sure that people can apply for asylum who would have 

deserved it a year or two ago, and we're hoping that people will continue to apply so that we can 

assist in those cases and help them get the protection they need. There are obviously risks to 

applying and presenting yourself to the government, so that's another reason I say consider applying 

and talk to a lawyer and not take this as blanket advice.  

    Again, generally attending hearings is important in order to keep your case moving and to not get 

an order of removal against you. If you're talking to a service seeker who says I don't think I'm going 

to get asylum, I'm not going to my hearings, it's a good idea for that individual to speak with an 

attorney who could assess the pros and cons of making that decision. And then with gender-based 

cases, it's very important that we talk to folks. We ourselves are daily adjusting.  

    My e mail and Anne's is up here as well. We are just a couple people in larger organizations, and 

we are all fighting very hard to protect gender-based asylum, to improve upon it, and to work towards 

legislative legal change that will help clients like ours and clients like yours and all survivors of 

gender-based violence coming into the United States or being held in Mexico. We really appreciate 

your solidarity in doing this work with us.  

    Making sure you know a few resources, center for gender and refugee studies are there. The 

primary focus is not on gender, because these are at the heart of advocacy on asylum, they are a 

very important partner on the issues. We invite you to check out the fact sheets especially on fact 

checking on things like asylum ban and the remain in Mexico website. And also the American 

immigration lawyers association at Aila.org. They maintain lists of attorneys who you can reach out to 



 

as well as lists of, you know, policy briefs and statements made by various organizations. They keep 

it all on their site.  

    And the last slide, so thank you so much for joining Anne and I and also the rest of the alliance for 

immigrant survivors for this webinar. We hope it's been informative to you. This is our website. You're 

welcome to come there to sign up for our list serve to receive e mails from us or to ask us questions 

at info@immigrantsurvivors.org. Thank you again to Cecelia for setting up the webinar, and to all of 

you for your work and participation in pulling this off. I'm watching the question box, and I don't see 

questions in it that we need to answer at the moment. So, what I will do is go ahead and wrap up right 

now. We gift you back a few minutes of your day to get out, back to your work, and keep thinking 

about asylum seekers. And be in touch with us, please, if we can do anything to assist you. Thanks 

so much. Have a great afternoon. 


