
 
 

Protecting Refugees • Advancing Human Rights 
 

Center for Gender & Refugee Studies  

August 1, 2019 

Submitted via www.regulations.gov  

Lauren Alder Reid  
Assistant Director 
Office of Policy 
Executive Office for Immigration Review 
5107 Leesburg Pike, Suite 2616 
Falls Church, VA 22041 
 

Re: EOIR Docket No. 19-0504, Comments in Response to Interim Final Rule: Asylum 
Eligibility and Procedural Modifications   

Dear Sir/Madam: 

I am writing on behalf of the Center for Gender & Refugee Studies (CGRS) to express our strong 
opposition to the Executive Office for Immigration Review’s interim final rule to amend 
regulations regarding asylum eligibility and procedural modification, published in the Federal 
Register on July 16, 2019.     
  

The Center for Gender & Refugee Studies protects the fundamental human rights of refugee 
women, children, LGBT individuals, and others who flee persecution and torture in their home 
countries. We provide legal expertise, technical assistance, training, research and publications; 
engage in appellate litigation and policy development; and use international human rights 
instruments to address the root causes of persecution and to advance human rights. 
 
CGRS was founded in 1999 by Karen Musalo, following her groundbreaking legal victory 
in Matter of Kasinga1, to meet the needs of asylum seekers fleeing gender-based violence. 
Fauziya Kassindja2, a young woman from Togo, fled to the United States to escape female 
genital cutting and a forced polygamous marriage to a much older man. By the time Professor 
Musalo became involved, an Immigration Judge had already denied Ms. Kassindja asylum, 
holding that a fear of female genital cutting did not make her eligible. Professor Musalo led the 
legal team which took on Ms. Kassindja’s representation and argued her case to the Board of 

                                                            
1 21 I&N Dec. 357 (BIA 1996). 
2 The correct spelling of her name is Kassindja, not Kasinga.   
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Immigration Appeals, winning a landmark decision that broke new ground in the developing 
jurisprudence of gender-based asylum claims. The case continues to serve as a foundation for 
the still evolving U.S. and international movements to recognize gender violence as a basis for 
asylum.  
 
Founded to advocate for women like Ms. Kassindja, CGRS has grown into an internationally 
respected resource for gender asylum, renowned for our knowledge of the law and ability to 
combine sophisticated legal strategies with policy advocacy and human rights interventions. 
We take the lead on emerging issues, participate as co-counsel or amicus curiae in impact 
litigation such as Innovation Law Lab v. McAleenan3, Damus v. McAleenan4, Grace v. Barr5, and 
Matter of A-B-6, produce an extensive library of litigation support materials, maintain an 
unsurpassed database of asylum records and decisions, and work in coalitions with immigrant, 
refugee, LGBT, children’s, and women’s rights networks. Since our founding, we have also 
engaged in international human rights work to address the underlying causes of forced 
migration that produce refugees - namely, violence and persecution, committed with impunity 
when governments fail to protect their citizens. 
 

As a critical part of our mission, CGRS educates decision makers to promote laws and public 
policies that recognize the legitimate asylum claims of those fleeing persecution, with a special 
focus on women, children and LGBTQ refugees. Our goal is to create a U.S. framework of law 
and policy that responds to the rights of these groups and aligns with international law.   
 
For the reasons detailed in the comments that follow, the Departments of Homeland Security 
and Justice should immediately withdraw the interim final rule and dedicate their efforts to 
advancing policies that safeguard the right of all refugees to seek asylum, through robust, good-
faith implementation of existing federal and international law.    
 
Thank you for the opportunity to submit comments on the interim final rule.  Please do not 
hesitate to contact Kate Jastram, Senior Staff Attorney and Gender Asylum Campaign Director, 
at jastramkate@uchastings.edu for further information.  

  

                                                            
3 924 F.3d 503 (9th Cir. 2019); No.3:19-cv-00807-RS (D.N.Cal.) (pending). 
4 No. 1:18-cv-00578-JEB (D.D.C.) (pending); see also Damus v. Nielsen, No. 18-578, 313 F.Supp.3d 317 (D.D.C. Jul. 2, 
2018). 
5 344 F.Supp.3d 96 (D.D.C. Dec. 18, 2018) (gov’t appealed, No. 195013 (D.C.Cir. Jan. 30, 2019)).  
6 27 I&N Dec. 316 (A.G. 2018). 
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DETAILED COMMENTS in opposition to EOIR Docket No. 19-0504, Comments in 
Response to Interim Final Rule: Asylum Eligibility and Procedural Modifications   

The interim final rule would establish a new mandatory bar, effective immediately, to asylum 
eligibility for foreign nationals who enter or attempt to enter the U.S. across the southern border 
after failing to apply for protection from persecution or torture in at least one country through 
which they transited en route to the U.S., and would require asylum officers and immigration 
judges to apply the new bar when administering the credible fear screening process. This rule 
would eviscerate our asylum system, applying to all individuals entering at our southern border, 
aside from Mexican nationals, who necessarily will have transited through a third country.  

As an organization dedicated to promoting the rights of women and others fleeing gender-based 
violence and other forms of persecution, the Center for Gender & Refugee Studies (CGRS) makes 
the following observations: 

I. The interim final rule (IFR) is unlawful as it is in direct conflict with both U.S. and 
international law.     
 

A. Congress has addressed the situation of asylum seekers who travel through another 
country on their way to the U.S. by means of the firm resettlement bar.7   

The firm resettlement bar requires an individualized determination that the asylum seeker 
received an offer of permanent residence, citizenship or some other type of permanent 
resettlement in the transit country.  Even if the asylum seeker has received such an offer, she 
may not be barred if she can show that her entry into the transit country was a necessary 
consequence of her flight from persecution, that she remained only long enough to arrange 
onward travel and that she did not establish significant ties, or that her conditions of residence 
were so restricted that she was not in fact resettled.8  

This provision of U.S. law is consistent with our treaty obligations under the 1967 Protocol 
relating to the Status of Refugees9, which incorporates the relevant article of the 1951 
Convention relating to the Status of Refugees10 providing that the Convention does not apply to 
a person who has both acquired a new nationality and enjoys the protection of the country of 
her new nationality.11  

These parallel provisions in international and U.S. law reflect the considered judgment of 
sovereign states (in the case of those countries, including the United States, which drafted the 

                                                            
7 8 U.S.C. 1158(b)(2)(A)(vi). 
8 8 C.F.R. 208.15. 
9 606 U.N.T.S 267, entered into force Oct. 4, 1967. 
10 189 U.N.T.S. 150, entered into force April 22, 1954.  
11 1951 Convention, art. 1(C)(3). 
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Refugee Convention12) and of Congress (in the case of the Immigration and Nationality Act) that 
asylum seekers are often unable to take a direct route to their country of asylum, that they may 
well pass through multiple countries while on their search for refuge where it is simply not 
possible to find safety, and that therefore merely transiting one or more countries on the way to 
the country where an asylum application is made is not a bar to asylum eligibility.   

In contrast, the IFR creates a bar to asylum eligibility simply for crossing a country that has ratified 
the Refugee Convention, or Refugee Protocol, or Convention against Torture13 with no 
consideration of whether (as discussed below) those countries entitle an individual to a full and 
fair procedure for individuals to access treaty protections.  This ban goes far beyond the system 
Congress devised to meet our own obligations under these treaties, and so violates both federal 
and international law.   

B. Congress has also addressed the circumstances under which asylum seekers may be 
returned to another country for adjudication of their claims with the “safe third 
country” provision.14  

For the U.S. to lawfully return a foreign national who is at our border seeking asylum to another 
country without examining her claim, there must be an existing bilateral or multilateral 
agreement with the receiving country; the asylum seeker must in fact be safe from persecution 
in the receiving country; and the asylum seeker must have access to a full and fair procedure for 
having her claim to asylum determined.  The IFR does not have even one of these three 
safeguards.   

The two countries most likely to be transited by an asylum seeker on her way to the southern 
border of the United States are Mexico and Guatemala.  The U.S. does not have a safe third 
country agreement with either of these nations, and both Mexico and Guatemala have resisted 
entering into such an agreement with the U.S.  Even if the U.S. is able to exert sufficient economic 
or diplomatic pressure to force Mexico or Guatemala15 into an agreement, neither country is safe 
for asylum seekers, nor in many cases for their own citizens.  Nor can Mexico or Guatemala offer 
anything near a full and fair procedure for adjudicating claims to refugee status.    

                                                            
12 UN Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, Final Act of the United 
Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, 25 July 
1951, A/CONF.2/108/Rev.1, available at: https://www.refworld.org/docid/40a8a7394.html [accessed 28 July 
2019]. 
13 1465 U.N.T.S.85, entered into force June 26, 1987. 
14 8 U.S.C. 1158(a)(2)(A).   
15 News reports indicate that the U.S. and Guatemala have signed some sort of agreement, but it is unclear if it 
even purports to be a safe third country agreement, and if and how the agreement comports with legal 
requirements in the two countries.  See, e.g., Sam Levin, “Trump says agreement reached with Guatemala to 
restrict asylum seekers”, The Guardian, July 26, 2019, available at: https://www.theguardian.com/us-
news/2019/jul/26/us-guatemala-asylum-agreement-trump-safe-third-country .  

https://www.refworld.org/docid/40a8a7394.html
https://www.theguardian.com/us-news/2019/jul/26/us-guatemala-asylum-agreement-trump-safe-third-country
https://www.theguardian.com/us-news/2019/jul/26/us-guatemala-asylum-agreement-trump-safe-third-country
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The lack of safety for asylum seekers in Mexico has been highlighted in numerous reports since 
implementation of the “remain in Mexico” program in January 2019.16  To highlight just one 
problem, transnational criminal organizations in the Northern Triangle countries are associated 
with drug-trafficking organizations in Mexico, which can enable them to trace their victims from 
their homes in El Salvador, Guatemala, and Honduras to the cities in northern Mexico to which 
they have been forcibly returned by U.S. authorities.17   

Guatemala is unsafe for many of its own people, with the third highest rate of intentional 
homicides against women in the world18 and the sixth highest rate of overall intentional 
homicides in the world.19  Further underscoring the dangers of that country, tens of thousands 
of Guatemalans apply for asylum in the U.S. every year, and Guatemala is the third leading 
country of nationality of persons granted asylum in the U.S. in 2017.20  

Nor are asylum seekers safe in Guatemala.  The Office of the United Nations High Commissioner 
for Refugees (UNHCR) reports that asylum seekers from Honduras and El Salvador have faced a 
number of risks and dangers that make them vulnerable to being victims of physical, 
psychological, and sexual violence, as well as sexual and economic exploitation while in 
Guatemala.21   

The general vulnerability of asylum seekers in Guatemala and Mexico is heightened when the 
individuals are children, women, or LGBTQ.  This vulnerability has been recognized by the U.S. 
practice of not returning LGBTQ asylum seekers to Mexico under the “remain in Mexico” 
program.  A U.S. official was recently quoted saying that the “U.S. implemented the policy not 
because Mexico did not want to accept LGBT people but because that population would be at 

                                                            
16 See, e.g., Nomaan Merchant, “US to Send Asylum Seekers Back to Dangerous Part of Mexico”, U.S. News & 
World Report, July 19, 2019, available at: https://www.usnews.com/news/us/articles/2019-07-19/us-expands-
remain-in-mexico-at-dangerous-part-of-border; Women’s Refugee Commission, Chaos, Confusion, and Danger: 
The Remain in Mexico Program in El Paso, June 5, 2019, available at: 
https://www.womensrefugeecommission.org/rights/resources/1763-chaos-confusion-and-danger; Human Rights 
First, A Sordid Scheme: The Trump Administration’s Illegal Return of Asylum Seekers to Mexico, Feb. 13, 2019, 
available at: https://www.humanrightsfirst.org/resource/sordid-scheme-trump-administration-s-illegal-return-
asylum-seekers-mexico.  
17 Rocio Cara Labrador and Danielle Renwick, “Central America’s Violent Northern Triangle”, Council on Foreign 
Relations Backgrounder, June 26, 2018, available at: https://www.cfr.org/backgrounder/central-americas-violent-
northern-triangle.  
18 Sarah Johnson, “Can health workers stop thousands of women being killed in Guatemala?”, The Guardian, March 
7, 2018, available at: https://www.theguardian.com/healthcare-network/2018/mar/07/health-workers-stop-
thousand-women-killed-guatemala-femicide; Gender Equality Observatory for Latin America and the Caribbean, 
Femicide Indicator (2017), https://oig.cepal.org/en.  
19 World Atlas, Murder Rate By Country (Jan. 11, 2018), https://www.worldatlas.com/articles/murder-rates-by-
country.html.  
20 DHS Office of Immigration Statistics, Annual Flow Report Refugees and Asylees: 2017, March 2019, available at: 
https://www.dhs.gov/sites/default/files/publications/Refugees_Asylees_2017.pdf.  
21 UNHCR, Reality of the Local Integration of the Refugee Population in Guatemala, 2015, available at: 
https://www.refworld.org/pdfid/5821c8474.pdf.  

https://www.usnews.com/news/us/articles/2019-07-19/us-expands-remain-in-mexico-at-dangerous-part-of-border
https://www.usnews.com/news/us/articles/2019-07-19/us-expands-remain-in-mexico-at-dangerous-part-of-border
https://www.womensrefugeecommission.org/rights/resources/1763-chaos-confusion-and-danger
https://www.humanrightsfirst.org/resource/sordid-scheme-trump-administration-s-illegal-return-asylum-seekers-mexico
https://www.humanrightsfirst.org/resource/sordid-scheme-trump-administration-s-illegal-return-asylum-seekers-mexico
https://www.cfr.org/backgrounder/central-americas-violent-northern-triangle
https://www.cfr.org/backgrounder/central-americas-violent-northern-triangle
https://www.theguardian.com/healthcare-network/2018/mar/07/health-workers-stop-thousand-women-killed-guatemala-femicide
https://www.theguardian.com/healthcare-network/2018/mar/07/health-workers-stop-thousand-women-killed-guatemala-femicide
https://oig.cepal.org/en
https://www.worldatlas.com/articles/murder-rates-by-country.html
https://www.worldatlas.com/articles/murder-rates-by-country.html
https://www.dhs.gov/sites/default/files/publications/Refugees_Asylees_2017.pdf
https://www.refworld.org/pdfid/5821c8474.pdf
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greater risk of personal harm if forced to remain in the country.”22  Under the IFR, such asylum 
seekers would be barred from asylum eligibility in the U.S., unless they first applied for asylum in 
Guatemala or Mexico, waited in dangerous circumstances for an indefinite period of time while 
their claims were being adjudicated, and then made their way to the U.S. southern border.   

As for access to a full and fair procedure in either country, numerous sources including the U.S. 
government and UNHCR have documented the extreme shortcomings of the asylum adjudication 
systems both in Mexico, including Mexico’s regular refoulement violations23 and in Guatemala. 
In 2018, the State Department reported that Guatemala’s identification and referral mechanisms 
for potential asylum seekers were inadequate. Both migration and police authorities lacked 
adequate training concerning the rules for establishing refugee status.24 

The IFR does not even purport to require the three elements needed under U.S. law for a safe 
third country agreement: a bilateral agreement between the U.S. and the receiving country, 
actual safety, and access to a full and fair asylum procedure.  Nor does the IFR address what 
would happen if Mexico or any other country transited by an asylum seeker from anywhere in 
the world is not willing to take the asylum seeker back after her claim is barred in the U.S. under 
the IFR.   

II. The IFR is arbitrary and capricious, because it is premised on the mistaken 
assumption that failure on the part of the asylum seeker to apply in some other 
country while in transit to the U.S. indicates that her claim has no merit.   

The IFR does not take into account the many reasons asylum seekers would not apply in Mexico 
or Guatemala, including the dangerous conditions and the lack of functioning asylum systems 
noted above, as well as the reality that many asylum seekers have relatives or friends in the U.S. 
who can help them rebuild their lives as they pursue their asylum claim.25    

The IFR suffers additional infirmities. For example, it does not exempt unaccompanied minors 
from the bar, which conflicts with statutory provisions and other policies that provide special 
protections for this vulnerable group. 

                                                            
22 Anna Giaritelli, “LGBT asylum-seekers exempt from ‘Remain in Mexico’ policy and can stay in US”, Washington 
Examiner, July 16, 2019, available at: https://www.washingtonexaminer.com/news/lgbt-asylum-seekers-exempt-
from-remain-in-mexico-policy-and-can-stay-in-us.  
23 See, e.g., Kirk Semple, “A Flawed Asylum System in Mexico, Further Strained by U.S. Changes”, The New York 
Times, Aug. , 2017, available at: https://www.nytimes.com/2017/08/05/world/americas/mexico-central-america-
migrants-refugees-asylum-comar.html; Women’s Refugee Commission, Why Mexico Does Not Qualify as a Safe 
Third Country, July 25, 2018, available at: https://www.womensrefugeecommission.org/rights/resources/1638-
safe-third-countries-for-asylum-seekers.   
24 U.S. Department of State, Country Reports on Human Rights Practices for 2018: Guatemala, available at: 
https://www.state.gov/reports/2018-country-reports-on-human-rights-practices/guatemala/.  
25 Women’s Refugee Commission, Chaos, n. 15 supra, p. 3.  

https://www.washingtonexaminer.com/news/lgbt-asylum-seekers-exempt-from-remain-in-mexico-policy-and-can-stay-in-us
https://www.washingtonexaminer.com/news/lgbt-asylum-seekers-exempt-from-remain-in-mexico-policy-and-can-stay-in-us
https://www.nytimes.com/2017/08/05/world/americas/mexico-central-america-migrants-refugees-asylum-comar.html
https://www.nytimes.com/2017/08/05/world/americas/mexico-central-america-migrants-refugees-asylum-comar.html
https://www.womensrefugeecommission.org/rights/resources/1638-safe-third-countries-for-asylum-seekers
https://www.womensrefugeecommission.org/rights/resources/1638-safe-third-countries-for-asylum-seekers
https://www.state.gov/reports/2018-country-reports-on-human-rights-practices/guatemala/
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The U.S. should work with countries in the region and UNHCR on effective regional strategies for 
responding to the deadly conditions in the Northern Triangle which force women and others to 
flee,26 rather than imposing unilateral measures that are contrary to U.S. and international law 
and will only exacerbate the suffering of asylum seekers and the difficulties faced by neighboring 
countries.   

 

 

 

 

 

 

 

 

 

                                                            
26 “Protecting Refugees and Restoring Order: Real Solutions to the Humanitarian Crisis”, Human Rights First 
Blueprint, June 17, 2019, developed and/or endorsed by Human Rights First, America’s Voice, Center for Gender 
and Refugee Studies, Center for Victims of Torture, Coalition for Humane Immigrant Rights (CHIRLA),  HIAS, Human 
Rights Initiative of North Texas, International Refugee Assistance Project (IRAP), Kids in Need of Defense, Latin 
American Working Group (LAWG), Refugees International, RefugePoint, U.S. Committee for Refugees and 
Immigrants, Washington Office on Latin America (WOLA), Women’s Refugee Commission, and Young Center for 
Immigrant Children’s Rights, available at: https://www.humanrightsfirst.org/resource/protecting-refugees-and-
restoring-order-real-solutions-humanitarian-crisis.   

https://www.humanrightsfirst.org/resource/protecting-refugees-and-restoring-order-real-solutions-humanitarian-crisis
https://www.humanrightsfirst.org/resource/protecting-refugees-and-restoring-order-real-solutions-humanitarian-crisis

